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FINDING OF NO SIGNIFICANT IMPACT (FONSI) 

 
BANNERLOWE, LLC COMMERCIAL DEVELOPMENT  

ELK RIVER AND AN UNNAMED TRIBUTARY TO ELK RIVER AND  
WATAUGA RESERVOIR  

AVERY COUNTY, NORTH CAROLINA  
 
Purpose and Need 
BannerLowe, LLC proposes to construct a commercial development consisting of three 
buildings on approximately 30 acres of its property at 2011 Tynecastle Road (NC Hwy. 
184), in Banner Elk, North Carolina.  The project includes construction of building pads for a 
Lowe’s Home Improvement Center, a grocery store, and a small retail development.  The 
project would also involve construction of all necessary parking spaces, a new driveway 
entrance and the widening of Tynecastle Road adjacent to the project site.  In order to raise 
the site to the final design elevation, approximately 16,000 cubic yards of clean fill material 
would be placed in jurisdictional streams, adjacent wetland areas, and floodplains of Elk 
River and two unnamed tributaries.  The purpose of the project is to provide a large-scale 
commercial retail development in Banner Elk.  The local and regional economy would 
benefit from the revenue and from the increased employment, sales, and tax base that 
would be generated by this commercial development.   
 
As a requirement for the project, the U.S. Army Corps of Engineers (USACE), Wilmington 
District would have to issue a permit under Section 404 of the Clean Water Act for the 
permanent placement of fill in wetlands and the relocation of the two small unnamed 
tributary streams.  Since this fill would involve construction of an obstruction and placement 
of fill in the floodplain of the affected streams, approval would also be required from the 
Tennessee Valley Authority (TVA) under Section 26a of the TVA Act.   
 
USACE prepared the attached environmental assessment (EA) to consider the impacts of 
its permit approval.  TVA has independently reviewed the USACE EA and concurs with the 
scope of analysis and conclusions of anticipated effects.   
 
The Proposed Project 
The Lowe’s Home Improvement Center, which would include a main building and garden 
center, would be approximately 133,000 square feet in size.  According to the original 
proposal, about 378 parking spaces on a 20 acre lot would be needed to accommodate 
customers at the Lowe’s Center; and the proposed grocery store, approximately 50,000 
square feet in size, would require a 231-space parking lot.  The smaller retail development 
would be accommodated on the same disturbed site and its customers would use parking 
space constructed for the larger retail establishments.  An entrance road and span bridge 
would be constructed to the facility that crosses the Elk River to access the development.   
 



2 

Alternatives 
USACE considered two alternatives:  Avoidance (no action, upland and availability of 
other sites) and Minimization (modified project design, etc.).  Under the avoidance 
alternative, BannerLowe, LLC evaluated several alternative sites.  However, due to the 
size of the property needed (with relatively flat topography), desired location, access on 
major thoroughfares, configuration of existing adjacent development, and severe 
elevation change (steep topography), others sites were limited and development of 
these sites was not economically feasible.  Other parcels were also either unavailable 
for purchase, had zoning restrictions, more limited road frontage, or had comparable 
amounts of streams and wetlands and contained extensive designated floodplain areas 
that would also have to be filled to properly prepare the site (see Section 6(a) in the 
attached EA).  Therefore, because the project at this site would have minimal 
environmental impacts and the probability that a similar development on the other sites 
evaluated would have equal or greater impacts, there was no reason to consider use of 
other sites for this proposed development.  BannerLowe, LLC currently own the 
property subject to this evaluation.  Moreover, based on an independent USACE 
review, other sites, although available, would not meet the site criteria established by 
the applicant.  The use of the applicant’s property for commercial development would 
be compatible with the current zoning.   
 
The additional conditions under the Minimization alternative include mitigating the loss 
of wetlands and portions of one small perennial stream and one small intermittent 
stream.  Streams on the property would be relocated using natural channel design 
techniques that avoid the need to place these streams in culverts.  Elk River would be 
bridged, but no part of the span structure would be located within the stream banks or 
narrow floodplain.  Based on project changes, the number of parking spaces for both 
the Lowe’s Home Improvement Center and grocery store were reduced (from 722 to 
529) to minimize the amount of permanently placed fill in jurisdictional wetland areas 
and streams.  The configuration of the building pad for the grocery store and 
associated parking area was also changed to minimize the amount of wetland fill (see 
Section 6(b) in the attached EA).  As described in the attached EA and based on the 
USACE analysis, TVA believes these alternatives cover an appropriate range of actions 
that address the applicant’s purpose and need for the project in this setting.   
 
Affected Environment and Impacts 
The majority of the site has historically been used for agriculture and is generally comprised 
of old fields and pasture with scattered shrubs and some mature trees.  A portion of the site 
is presently being used to pasture horses.  The site is zoned for commercial use and is 
adjacent to existing retail facilities near its eastern boundary.  The site contains a leased 
residence and barn.  It is surrounded by low-density residential development and 
agricultural lands.  Steep forested mountain lands surround the Banner Elk community.   
 
A total of 1.22 acres of disturbed/altered wetlands at 5 locations occur on the property 
and generally in the Elk River floodplain.  Most of the wetlands on the site are located 
within the 100-year floodplain of Elk River.  They are adjacent to the two streams that 
traverse the site and the Elk River.  A total of 0.73 acres of wetlands would be filled to  
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construct these commercial facilities.  The Elk River would be bridged and direct 
impacts would occur only to those wetlands adjacent to the Elk River.  Of the total 
wetland acreage, 0.146 acres of wetlands would be filled to construct road access 
across the Elk River to the facility.  A sixth wetland area was substantially altered (non-
jurisdictional) by rainfall from the remnants of two tropical storms that moved through 
the area in September 2004.  These storms also altered portions of other wetlands and 
generally reduced the size of the area determined to be jurisdictional.  No alteration of 
the jurisdictional stream channel lengths occurred.  Wetlands (0.73-acre), at 5 locations 
on the 30-acre property, would be permanently filled to accommodate this 
development.  This wetland loss would be adequately mitigated onsite to offset this 
loss.  No streams or wetlands occur in the immediate vicinity of the needed area to 
widen Tynecastle Road adjacent to the property.   
 
Stream channels on the property include the Elk River and two of its unnamed 
tributaries.  The Elk River, which appears to have been channelized in this reach in the 
past, bisects the eastern portion of the property for a distance on 1,031 feet.  Elk River 
instability at this site is attributable to its low sinuosity, lack of riparian vegetation, mid-
channel bar formation, and ongoing beaver activity.  It is a perennial stream with 
stocked brown and rainbow trout.  The two unnamed tributaries originate on the 
property and would be relocated to accommodate the BannerLowe project.  The 
perennial stream, a first order headwater stream, flows for approximately 830 feet from 
the southeast boundary of the property across the floodplain to the Elk River.  The 
other stream, which is intermittent, originates in southwestern boundary of the property 
and extends to its confluence with 2 other headwater streams that originate from a 
springhead to the north.  This complex of streams, that flow northward and enter an 
existing pond, totals 1,799 feet in length.   
 
Subsequent to changes in wetland acreage following the September 2004 storms, 
BannerLowe, LLC now proposes onsite mitigation to compensate for the loss of 0.73-
acre of wetlands by creating 0.828-acre of wetlands and restoring 1.05-acre of 
wetlands.  As part of the mitigation requirements, BannerLowe, LLC would also mitigate 
for unavoidable impacts to perennial stream channels associated with the relocation of 
approximately 1,243 feet of existing stream channel.  A total of 471 feet would be 
restored, 372 feet of stream would be enhanced, and 1,249 feet of stream would be 
preserved.  BannerLowe, LLC would construct a retaining wall to maintain a 50-foot 
undisturbed riparian buffer between the disturbed areas and along the Elk River.  There 
would be no net loss of wetlands or streams and their functions and values would be 
offset by the proposed mitigation.  New stream channels would similarly be re-colonized 
by a diversity of fish and other aquatic organisms.  No stream or wetland impacts would 
occur in association with the needed widening of Tynecastle Road adjacent to the 
property or on the smaller parcel where the third commercial facility would be located.   
 
BannerLowe, LLC has also included storm water management plans into the design of its 
commercial development including the use of ground-level detention basins in the Elk River 
floodplain.  No significant impacts on water quality are expected; however, minor effects 
may result from increases in turbidity during construction and some minor discharge of 
pollutants from parking lot runoff.  The North Carolina Division of Water Quality (NCDWQ), 
Section 401  
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Water Quality Certification (WQC No. 3464) for the proposed work was issued on July 16, 
2004.  The certification provides assurance that water quality standards will not be violated 
if the work is conducted in accordance with the conditions set forth in the certification.  A 
copy of the WQC is included as an attachment to this FONSI.  USACE and TVA 
authorization of the project requires that BannerLowe, LLC adhere to the conditions of the 
state’s WQC.   
 
The project involves construction within the 100-year floodplain of the Elk River.  Some 
components such as the small span bridge are repetitive actions that were previously 
generically assessed by TVA.  Overall, there is no practicable alternative to avoiding the 
floodplain since alternative project sites were deemed to be impracticable.  Avery County 
and the Town of Banner Elk participate in the National Flood Insurance Program, and 
BannerLowe, LLC will ensure that the project complies with its requirements and thereby 
minimizes impacts to the floodplain.  Therefore, TVA’s action complies with Executive Order 
11988 (Floodplain Management).   
 
Based on review of its Regional Natural Heritage database, TVA determined that there are 
known occurrences of several state or federally listed plant species in the vicinity of the 
project impact area.  It was later determined that wetlands and streams on the proposed 
development site do not support habitat for these rare plants.  The U.S. Fish and Wildlife 
Service (USFWS) and North Carolina Wildlife Resource Commission (NCWRC) suggested 
that potential habitat exist for bog turtle (Clemmys muhlenbergii), federally recognized as 
threatened in North Carolina due to similarity in appearance to a threatened taxon.  While 
projects that potentially affect this turtle in North Carolina do not require Section 7 
consultation, it is a species of concern for which the USFWS encourages protection.  No 
bog turtles were found during a subsequent NCWRC survey.  NCWRC concluded, 
however, that suitable habitat for turtle exists in wetland numbers 2 and 5.  In a follow-up 
telephone conversation, it was indicated that project changes would allow wetland numbers 
2 and 5 to be avoided (Denise Moldenhauser, USFWS, personal communication, 
September 19, 2005).  Since the species is not afforded protection under the Endangered 
Species Act, USACE concluded that the applicant’s efforts to minimize loss of wetland 
habitat were sufficient to reduce direct impacts.  Consequently, by letter dated December 3, 
2003, the USFWS indicated that this proposal would not affect any federally threatened or 
endangered species or their critical habitats (see USFWS letter attached to this FONSI and 
attached USACE EA).  Further comments from NCWRC, in its letter of November 14, 2003 
regarding potential project effects on trout spawning in the Elk River, are addressed in 
mitigation measures included in the attached USACE EA and the Mitigation Section of this 
FONSI.   
 
Based upon surveys conducted by BannerLowe, LLC, five archaeological sites were 
identified within the project “area of potential effect.”  By letter dated June 17, 2004, the 
North Carolina Department of Cultural Resources, State Historic Preservation Office 
(SHPO), indicated that the properties potentially affected by this project were not eligible for 
listing in the National Register of Historic Places.  Furthermore, the SHPO indicated that 
because of the sparse nature of cultural material recovered and the lack of sufficient 
integrity to yield information important to prehistory or history, none of the sites warrant 
additional investigation (see SHPO letter attached to this FONSI).   
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USACE, NCDWQ, and TVA have issued permits in this general area in the past 
requiring compensatory mitigation to reduce project impacts to levels of insignificance.  
Considering past, present, and future proposals, there would be only minimal 
cumulative impacts associated with the BannerLowe, LLC proposal.   
 
Public Review 
On October 15, 2003, USACE issued a Public Notice (PN) Action ID No. 200330365 to 
advertise the proposed work.  The PN was also distributed to a wide list of interested parties 
including appropriate state and federal agencies.  The SHPO, NCWRC, NCDWQ, and U.S. 
Fish and Wildlife Service (USFWS) responded to the PN.   
 
Citizens in the Banner Elk community requested a public hearing and the NCDWQ 
conducted a hearing on February 17, 2004.  Issues raised by these citizens are addressed 
in Sections 7 [Evaluation of the 404(b)(1) Guidelines] and Section 8 [Public Interest Review] 
of the attached EA.   
 
Mitigation 
TVA’s Section 26a approval is contingent upon successful implementation of Best 
Management Practices for erosion and sediment control including TVA General 
Conditions 1, 9, and 10, and Standard Conditions 3c, and 6a, 6c through 6i.  Also, in 
accordance with permit conditions included in the attached USACE EA, wetland #3 
shall be restored by removal of sediments and replanting those species identified in the 
May 2004 Mitigation Plan and stream relocation site must be constructed, vegetated, 
and stabilized prior to release of waters into the relocated channels.  Other wetland and 
stream mitigation, including establishment of vegetative buffers, will also be conducted 
in accordance with those described in this same Mitigation Plan.  BannerLowe, LLC will 
strictly adhere to all environmental protection commitments included in the attached EA 
(see Section 7 Mitigation).   
 
BannerLowe, LLC shall monitor the newly constructed stream channel stability through 
2 bank-full events or 5-years, whichever is longer.  Also, in accordance with measures 
included in the USACE EA, no mechanized land-clearing or filling shall occur within the 
50-foot buffer of Elk River.  As a part of the BannerLowe, LLC mitigation plan, the 
stream and wetland mitigation sites (including the buffer zone) will be indentured into a 
restrictive covenant that will become an attachment to the deed and run with the 
property.  The restrictive covenant, approved in writing enforceable by the USACE, 
Wilmington District, shall protect, in its natural condition, the values of the stream and 
wetland mitigation sites in perpetuity.  In accordance with its storm water management 
plan, storm water will be directed to buffer areas and retaining basins and will not be 
routed directly into streams or wetlands.  All work performed must be in accordance 
with conditions included in the NCDWQ, WQC (WQC No. 3464) issued July 16, 2004.   
 
Conclusion and Findings 
TVA has independently reviewed the USACE EA and found it to be adequate.  
Therefore, TVA has decided to adopt the USACE EA.  It is attached to this FONSI and  
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incorporated by reference.  Based on TVA’s review of the USACE’s EA, TVA has 
concluded that the impacts on the environment have been adequately addressed; and 
necessary mitigation, including such identified in this FONSI, has been incorporated 
into this decision.  With mitigation mentioned above, the project would be consistent 
with Executive Orders 11988 (Floodplain Management), Executive Order 11990 
(Protection of Wetlands), and no threatened or endangered species would be affected.  
Furthermore, based on the applicant’s survey and SHPO letter, TVA concurs that the 
project would have no effect on historic properties.  Based on the attached EA, 
including the described wetland and stream impact mitigation measures, TVA 
concludes that approval of the proposed wetland fill and stream relocations would not 
be a major federal action significantly affecting the quality of the environment.  
Accordingly, an environmental impact statement is not required.   
 

    Harold M. Draper for                    September 28, 2005 

Jon M. Loney, Manager 
NEPA Administration 
Environmental Policy and Planning 
Tennessee Valley Authority 

 Date Signed 
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